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To say 2020 was a challenge is an understatement. 
The coronavirus pandemic has upended businesses 
resulting in employee furloughs and layoffs and, in some 
cases, bankruptcies. Remote work and online schooling 
have become the unusual standard. Travel and social 
gatherings are restricted. 

The insurance industry has been heavily impacted by 
COVID-19, while also challenged with record catastrophic 
property and liability losses that have ushered in hard 
market conditions in the Commercial Property & Casualty 
sector. We expect these conditions to persist well into 
2021. 

According to rating agency AM Best, the U.S. Property/
Casualty industry’s net underwriting income fell 86% in 
the first nine months of 2020, compared with the year-
earlier period, to $600 million, as insurers reported 
COVID-19-related decreases in insurable exposures. 
Stay-at-home orders and government business closures 
in response to the pandemic prompted Commercial 

Property & Casualty insurers to provide policyholders 
with premium credits and policy refunds. 

Simultaneously, severe catastrophic events in 2020 
continued to hammer insurers with an astounding 30 
named storms in the Atlantic this hurricane season and 
several wildfires ravaging the West Coast. For 2020, it’s 
projected that insurers will pay out nearly $1.02 in claims 
and expenses for every premium dollar they collected. 
In 2019, they paid out about 99 cents on every collected 
premium dollar in claims and expenses, according to data 
by the Triple I (Insurance Information Institute).

While the pandemic may have slowed down litigation 
as courts were forced to close, expectations are that 
2021 will likely see the reemergence of the trend toward 
increased attorney involvement in claims. It is anticipated 
that third-party litigation funding, higher demands 
and jury awards will further impact the profitability of 
insurers. 

The bottom line: Insurers continue to seek underwriting 
profitability after years of catastrophic property losses 
and nuclear verdicts in litigation cases, inadequate pricing 
models, and under-reserving losses. These challenges 
have been further exacerbated by the uncertainty 
over the full extent of the fallout from COVID-19, the 
economic downturn, and civil strife. Near-zero interest 
rates stunting the insurance industry’s ability to offset 
losses with investment returns is another major factor 
contributing to unprofitability. 

Insurers in search of a market correction and stability are 
increasing rates, reducing capacity, employing greater 
risk selection and a more conservative underwriting 
approach, and continuing to make changes in coverage 
terms and conditions.

EXECUTIVE SUMMARY 

Depressed interest rates constraining insurer investment 
income

Increasing mega-verdicts in Commercial Auto, 
Umbrella/Excess, D&O 

Above-average catastrophe year

Tremendous uncertainty due to pandemic’s impact on 
certain lines

Underwriting deterioration due to inadequate pricing 
models and reserves

CONTRIBUTING FACTORS
BEHIND THE HARD MARKET
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INSIDE Q3 2020 INSURANCE DATA
Since our last insurance market report, Q3 2020 national industry data reveals continued rate increases in all 
lines, including Workers’ Compensation, which had remained flat up until now. Commercial Umbrella Liability 
and Directors & Officers Liability premiums saw the largest rate increase followed by Commercial Property, 
according to the most recent survey conducted by the Council of Insurance Agents & Brokers (CIAB), which 
provided composite rate increases across various product lines. (See Figures A & B).

Third Quarter 2020

Second Quarter 2020

First Quarter 2020

Fourth Quarter 2019

Third Quarter 2019

High

Low

11.0%

9.6%

9.6%

10.5%

9.1%

28.6%

-11.6%

COMM’L
AUTO

1.5%

0.7%

-1.2%

-1.9%

-2.7%

24.9%

-12.3%

WORKERS’
COMP

14.2%

13.3%

12.0%

9.7%

8.8%

45.4%

-15.0%

COMM’L
PROPERTY

6.7%

6.8%

5.7%

5.8%

4.6%

26.0%

-13.6%

GEN’L
LIABILITY

22.9%

20.0%

17.3%

13.6%

9.8%

51.9%

-13.5%

UMBRELLA

11.3%

10.1%

8.7%

7.6%

5.9%

35.3%

-13.2%

AVERAGE

Figure A
Source: The Council of Insurance Agents & Brokers
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Figure B
Source: The Council of Insurance Agents & Brokers

It is very important to understand that the 
data provided in the graphs represent a 
significant amount of smaller enterprises 
and the rate environment is much more 
stable for more mainstreet businesses.  We 
are seeing much more market volatility 
in the middle market space. Each insured 
should understand the unique nature of 
their risk profile and rely on more individual 
expectations setting from your Advisor firm. 
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THE IMPACT OF COVID-19 ON THE INSURANCE INDUSTRY
The full impact of COVID-19 on the industry remains 
uncertain to date. But it’s precisely this uncertainty 
combined with natural disasters and mega lawsuits that 
are fueling rate increases and the hard market. We’ve 
already seen a plethora of Business Interruption (BI) 
claims (more than 1,100) filed, with those that have gone 
to court generally supporting the industry case that, for 
coverage to apply, physical loss or damage must have 
occurred. However, the courts, in some circumstances 
have allowed BI claims to be pursued. Lloyd’s of London 
estimates that insured COVID-19-related losses globally 
could run more than $107 billion. 

On the heels of the coronavirus, insurers have included 
pandemic exclusions in most coverage lines and will 
continue to do so in 2021 as renewals come up. 

Workers’ Compensation saw its first price increase in five 
years. Insurers are concerned about several issues related 
to Workers’ Comp, including the long-term effects of 

COVID-19 on individuals infected by the virus, new risks 
emerging from remote work, and changing employment 
levels due to furloughs and layoffs, among others. 

Management and Professional Liability rates have been 
impacted by COVID-19 and other issues, particularly in 
D&O, Employment Practices Liability Insurance (EPLI), 
and Fiduciary Liability.

In addition to COVID-related potential losses and 
increased rates, the pandemic also ushered in an era of 
remote work. Insurers are working virtually and no longer 
underwriting in the field, causing new submission and 
renewal bottlenecks and delays. In some cases, accounts 
are being declined without thoughtful review. COVID-19 
has also limited the ability to conduct on-site loss 
inspections, impacting the willingness of underwriters to 
take a leap of faith in writing specific risks. 

THE PATH FORWARD
A strong insurance broker relationship is critical during this challenging time to help navigate 
the hard market and positively present your story to carriers. Substantial loss control and risk 
management practices will differentiate your firm and help negotiate optimal policy limits, retention 
levels, coverage terms, and pricing moving forward. Your broker should help you understand your 
risk tolerance to determine what alternative solutions may make sense for your business to help 
manage and gain greater control over costs to weather the hard market. 
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CORE RISKS

Figure C

Source: Swiss Re Institute

COMMERCIAL PROPERTY
The Commercial Property insurance market continues to 
be hit by catastrophic and human-made losses. According 
to new data released by Swiss Re, natural catastrophes 
caused $76 billion of global insured losses in 2020, up 
40% from 2019, making it the fifth-costliest year since 
1970. (See Figure C.) Losses were primarily driven by a 
record number of severe convective storms, Swiss Re 
data shows, as well as wildfires in the United States. 

Wildfires on the West Coast in 2020, according to 
catastrophe risk solutions company RMS, are estimated 
to run between $7 billion and $13 billion in insured 
losses. According to the National Interagency Fire Center, 
at least 37 lives have been lost and 14,716 structures 
have been destroyed to date. (See Figure D for a view of 
wildfire locations.)

Estimated insured losses from Hurricane Laura, which 
hit Louisiana in August, are between $11 billion and 
$15 billion, according to Fitch Ratings. Catastrophe risk 
modeling firm AIR Worldwide estimates that industry 
insured losses to onshore property resulting from 
Hurricane Delta’s winds and storm surge in October 
(again in Louisiana) will range from $1 billion to $3 billion. 

In early August, a “derecho” caused nearly $7.5 billion 
in damage across the Midwest. By definition, a derecho 
is a widespread, long-lived windstorm associated with 
a band of rapidly moving showers or thunderstorms. A 
derecho must include wind gusts of at least 58 mph. In 

the Midwest, the August derecho had winds that reached 
110-140 mph, equivalent to those of a Category 3 or 4 
hurricane.

Also, the civil unrest (arson, theft and vandalism) that 
occurred throughout U.S. cities in May and June resulted 
in at least $1 billion to $2 billion of paid insurance claims. 

The high frequency of catastrophe events experienced 
in the U.S. through the third quarter of 2020 coupled 
with a substantial anticipated level of losses related to 
the ongoing COVID-19 pandemic continues to put rate 
pressure on insurers. Commercial Property rates for Q3 
2020, on average, were up by 14.2%, according to the 
CIAB. We expect Property rates to continue to increase 
by 10% to 30%+ well into 2021, varying by industry, 
occupancy, loss history, risk quality and catastrophe 
exposures. High-hazard risks may see Property rates rise 
by 30% +, along with higher deductibles and tighter policy 
terms and conditions. Limited capacity and wording 
restrictions along with greater underwriting scrutiny by 
the carriers characterize the market in addition to the 
need for rate adequacy. 

Carriers are requesting additional information regarding 
a risk’s valuation, construction, exposures and business 
continuity planning.  At the same time, many clients are 
absorbing more risk with higher retention levels as well 
as reducing overall limits to gain greater control over the 
costs. 
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BUSINESS INTERRUPTION (BI)
According to a preliminary analysis by the University 
of Pennsylvania Law School, since COVID-19 sparked 
government-ordered shutdowns in March, judges 
have dismissed more than four times as many Business 
Interruption lawsuits as they’ve allowed to proceed. 
Despite the setbacks, businesses keep suing with 
some motions in favor of plaintiffs. For example, a 
North Carolina court granted a judgment in favor 
of a policyholder, stating that Commercial Property 
insurance covers BI losses resulting from COVID-related 
government shutdown orders. In Florida, the federal 
court determined a “virus exclusion” does not preclude a 
policyholder from pursuing insurance for a COVID-related 
Business Interruption loss. The court found it “not clear 
that the plain language of the policy unambiguously and 
necessarily excludes plaintiff’s losses.”

The stakes are indeed high for both businesses and 
insurers. The pandemic has led to a surge in U.S. 
bankruptcies. Retailer Century 21, for example, closed its 
doors after stating it couldn’t survive on the heels of its BI 
claim denial. On the other hand, in the second quarter — 
after the initial shutdowns — Chubb Insurance reported 
$1.16 billion in COVID-19 losses. Munich Re said in 
November that the coronavirus losses keep growing. The 
insurance industry has made it clear its sustainability will 
be greatly compromised if it has to go it alone in paying 
BI claims for which coverage was never contemplated. To 
date, there has been no headway offered in the proposals 
made by the insurance industry, associations, and 
legislators to establish a federal backstop for pandemic 
risk and insurance to help businesses recover losses and 
remain in operation while keeping the insurance industry 
solvent. 

GENERAL LIABILITY (GL)
General Liability pricing continued an upward trend in the 
second half of ’20 with rate increases ranging between 
10%-20%+, generally speaking, as a result of loss trends 
and underwriting deterioration. Rate increases were even 
higher for companies in high-hazard industries, such as 
habitational real estate, the gig economy, manufacturers 
of high-hazard products, and firms with material wildfire 
exposure, such as utilities, rural landowners and forestry 
concerns. We expect to see GL rate increases continue 
into 2021. This is based on industry trends and recent 
reports that anticipate a continuation of rising medical 
costs, social inflation, increased attorney involvement 
and funded litigation as well as higher jury awards, 
specifically where anti-corporate sentiment is strong and 
large awards are viewed as a form of economic or social 
justice. (AM Best Market Report).

Distressed industries such as multi-family housing and 
residential construction will continue to see insurers raise 
rates or even exit the marketplace in certain geographies. 

Figure D

Source: AIR Worldwide/InciWeb
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COMMERCIAL AUTO
Commercial Auto has been an unprofitable line for 
insurers for years despite continued rate increases since 
2016. According to AM Best, underwriting losses for 
insurers deepened to $4 billion in 2019, the segment’s 
worst loss in 10 years. Distracted driving increased 
medical treatment costs, rising auto repair costs and 
legal climate changes continue to push rates higher. 
Forecasters say 2021 will be no different, with anticipated 
rate increases of 7% to 11%.

These rate increases are pushing some insureds to look 
at higher deductibles while others are increasingly 
implementing technology to reduce accidents, particularly 
in the transportation and trucking industry. Dual-facing 
cameras, forward collision avoidance systems, and speed 
limiters are among the safety technology used today in 
fleet management. 

New capacity is gradually entering the marketplace due 
to more favorable pricing which should eventually lead to 
increased competition. 

WORKERS’ COMPENSATION
Of all the coverage lines, Workers’ Compensation has 
remained flat through the tightening market, although 
we are now beginning to see slight rate increases. 
According to the CIAB, Q3 2020 saw a 0.7% increase, the 
first since 2015. The rise could be attributed to increases 
in the average cost of claims involving lost workdays and 
insurer uncertainty over the future cost of COVID-19 
Workers’ Comp claims. The presumptive legislation 
enacted in many states and its path to potential claims 
regarding COVID-19 cases could contribute to ongoing 
rate increases moving forward.

To date, New Jersey, Connecticut, Florida, Colorado and 

Alaska lead the nation in Workers’ Comp claims related to 
COVID-19. They each recorded more than 300 COVID-19-
related Workers’ Comp medical claims for every 100,000 
active claims between January and June, according to 
a National Council on Compensation Insurance (NCCI) 
report released in December. This represents an increase 
of 50% from 2019 averages. 

“There is no question that the COVID-19 pandemic has 
had and will continue to have a measurable impact on 
medical treatment of injured workers in the Workers’ 
Compensation system,” report authors David Colón and 
Raji Chadarevian wrote. “The question is ... to what 
extent? The simple answer is a single metric, and that 
is time. It may be years before we grasp the full effect of 
this pandemic on Workers’ Compensation.” 

The NCCI data also shows more women than men (68% vs. 
32%) filing COVID-19 Workers’ Comp claims. One potential 
contributory factor for gender disparity in claims may be 
because women comprise a greater portion of healthcare 
employment. The largest healthcare occupation is 
registered nurses, with more than 2.4 million workers, 
followed by 1.2 million nursing, psychiatric, and home 
health aides, according to the U.S. Census. Women make 
up more than 85% of workers in both large occupation 
groups. The data also shows that the average age for 
workers with a COVID-19 medical claim is 46.2 years, 
compared to the average age of the general Workers’ 
Comp claimant population of 41.3 years. 

Insurers continue to be concerned about the impact 
of COVID-19 on Workers’ Compensation and the 
uncertainty around the pandemic and its duration, as 
well as the size and number of claims that could develop 
into compensable claims. Additional concerns relate 
to recovery time for workers infected by COVID-19 and 
whether there would be long-term needs or lasting 
adverse effects.

NCCI DATA ON COVID19RELATED WORKERS’ COMP CLAIMS*

20% of COVID-19 medical claims had an inpatient stay

Of those claimants with an inpatient stay, 19% were in an ICU 
for some portion of their hospital stay

The average length of inpatient stays for COVID-19 medical 
claims is 7.5 days

The average cost per day is $5,400, totaling on average 
$38,500 per inpatient stay

COVID-19 medical claims requiring an ICU visit tend to incur 
longer and more expensive inpatient stays, at 11.5 days and 
$67,300 per inpatient stay, respectively
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The impact of the changing workplace for many, including 
the shift to working from home, is another area insurers 
are continually assessing. There are questions around 
class codes, determining compensable injuries at home, 
ergonomic considerations, and home safety. In addition, 
insurers are concerned about the economy and how 
employment levels will change as more businesses are 
forced out of business or laying off workers. They are 
contemplating how to best evaluate risk without having 
significant COVID-19 data at this point. 

It’s important for employers to continue to have prudent 
loss control protocols in place and to update their 
policies to accommodate COVID-19 best practices and 
establish guidelines for work from home safety. With so 
many employees now telecommuting, employers should 
also revisit their policies to determine whether to add 
neighbor states and modify class codes. 

UMBRELLA & EXCESS LIABILITY
Umbrella and Excess Liability capacity constraints and 
upward pricing continue to cause market disruption. 
Underwriting unprofitability due to deteriorating loss 
trends s required carriers to ask for more rate increases 
and reduce their underwriting appetites while creating 
program structures with reduced capacity and higher 
attachment points. Premiums for Q3 2020, according to 
the CIAB, increased an average of 22.9%.  (See Figure E.)

Catastrophic losses stemming from lawsuits involving 
auto accidents, wildfires, active shooter events, 
product liability claims, sexual abuse and molestation, 
and concussion/traumatic brain injury (TBI) all have 
contributed to weakened underwriting performance. 

Exacerbating these severe losses are the large verdicts 
juries are awarding. Data from Chubb Insurance and 
law firm Lewis Brisbois indicates that the median value 
of the top 50 U.S. verdicts in 2019 is estimated to be 
$88 million, a 62% increase from 2018’s median value 
of $54.33 million. Nuclear verdicts running into the 
hundreds of millions of dollars are also a driving factor 
behind the losses in today’s Umbrella and Excess market. 
These verdicts are driven by an aggressive plaintiff’s 
bar, ramped-up legal advertising, litigation financing, 
increases in the number of class-action lawsuits and 
anti-corporate sentiment among jurors. Add to this the 
uncertain economic outlook, political instability, and 
the unknown impact from the coronavirus, and this is a 
challenging market for both insurers and clients. 

In addition to significant rate hikes, depending on the 
industry and the business’s risk profile, carriers are 
reducing the capacity on lead Umbrella and Excess layers. 
It’s taking more time and more insurers to obtain high 
limits. The reduction of limits leads to insureds having to 
partner with multiple insurers to complete their needed 
tower of liability which leads to even greater costs due 
to minimum premiums. Insureds should work with their 
broker and review benchmarking of limits carried by 
peers as well as pertinent claim scenarios to determine 
an appropriate limit to carry before the renewal. Insureds 
with significant auto exposures are bearing the brunt of 
the highest increases in rate while also having the most 
severe cuts in limit capacity. 

Since the pandemic, communicable disease exclusions 
have been added to most renewal programs, particularly 
for highly exposed industries such as healthcare, retail, 
and hospitality.  

PREMIUM CHANGE FOR UMBRELLA, 2014  Q3 2020

Figure E
Source: The Council of Insurance Agents & Brokers



DIRECTORS & OFFICERS (D&O) – 
PRIVATE COMPANIES
Directors & Officers (D&O) Liability recorded a significant 
average price increase of 16.1% for Q3 2020, with some 
companies seeing even higher increases. Rates, terms and 
capacity will continue to see upward pressure into 2021. 
Underwriters are concerned about a firm’s liquidity/
solvency, guidance and responsiveness to COVID-19, 
revenue disruption, supply chain and logistical concerns, 
and business plan changes in the wake of the pandemic. 
They want to know if a company can operate its business 
remotely and successfully.

With D&O renewals, we’re seeing pandemic exclusions 
added to policies if they didn’t already exist, price increases 
along with limit decreases, deductible increases, and, in 
some cases, the elimination of coverage enhancements 
such as adding creditor claim or bankruptcy exclusions. 
Some carriers are retreating from specific industries such 
as aircraft, hospitality, gaming and nursing homes.

DIRECTORS & OFFICERS – 
PUBLIC COMPANIES
D&O prices for public companies continue to climb by 
double-digits, with some organizations experiencing more 
than a 50% uptick in Q3 2020. In addition, some businesses 
are paying more for less coverage as insurers narrow 
coverage and no longer offer coverage enhancements. 
Insurers are more aggressive in negotiating pricing and 
coverage terms as capacity and competition wane. More 
public companies are looking to retain additional risk and 
reduce limits in the wake of significant price increases. 

Through the first half of 2020, according to Cornerstone 
Research, new U.S. securities class action filings were 
pacing approximately 18% behind rates seen in 2019. 
However, the downturn was most likely due in part to 
the disruption to businesses and court activity due to 
the pandemic. The frequency of federal court filings is 
expected to match the same rates in 2017 and 2018. (See 
Figure F). 

EXECUTIVE RISKS

Figure F
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Carriers continue to be concerned over D&O oversight and 
management of the pandemic, supply chain durability, 
cash flow liquidity, value of receivables, reserves or bad 
debt, etc., as the cause of future claims. In December, 
the SEC settled charges against The Cheesecake Factory 
for misleading investors about the pandemic’s financial 
effects. In mid-March, the chain of restaurants was 
compelled as a result of COVID-19 to temporarily change 
its business model from dine-in restaurants to an “off-
premises model.” The company then issued two press 
releases advising of the transition and indicating that the 
new model was “enabling the company’s restaurants to 
operate sustainably at present under this current model,” 
but failed to disclose that the claim of sustainable 
operations excluded expenses attributable to corporate 
operations as well as the weekly loss of $6 million in cash. 
Those statements, the SEC concluded, were “materially 
false and misleading.” 

In looking ahead at 2021, another issue of great concern 
is the rise of derivative litigation. These  lawsuits are 
filed on behalf of a company against individual directors 
and officers alleged to have violated their duty to the 
company. Board diversity is also a concern as several public 
companies already face securities lawsuits demanding 
their boards become more diverse. Shareholder activism 
is a significant concern as companies are being pressured 
through lawsuits to become more active in addressing 
climate change and diverse workforces. It’s expected 
that public companies will look to pursue aggressive 
restructurings in the months ahead, including IPOs, 
reverse mergers and COVID-driven bankruptcies. In 
response to these types of actions, we should anticipate 
high retentions, hard-market pricing and conservative 
terms to continue in the future. 

EMPLOYMENT PRACTICES 
LIABILITY INSURANCE (EPLI)
EPLI rates for Q3 2020 increased anywhere from 8% 
to 21%, according to the CIAB survey, depending on 
geography, industry and risk. For example, California, 
has traditionally been a tough market for EPLI, and is 
continuing to experience higher rate increases. New 
York and Illinois are now also experiencing rate spikes in 
the wake of the pandemic. The EPLI market is tough for 
hotels, restaurants and the travel industry – all hard hit 
by COVID-19.

As we continue to face fallout from the ongoing COVID-19 
pandemic, insurers are worried about the impact of 
employee layoffs and furloughs on companies and issues 
around diversity, inclusion and equity. Increased privacy 
protections and the potential for employee privacy 
violations are also drivers of hard-market conditions 
for EPLI. Employers are collecting more information 
about employees as they test for COVID as part of their 
reopening practices. This may lead to more employee 
privacy claims and ADA claims.

Another potential emerging issue involves whether 
employers have the right to mandate  workers be 
vaccinated against COVID-19. The vaccine is currently 
being rolled out across the country. Each state determines 
who gets the first shots – from healthcare workers and 
first responders to other essential workers to residents 
of long-term care facilities. The issue around a vaccine 
mandate is a complicated one for employers, and the 
jury is still out on this. This is the first time a vaccine 
is available under an “emergency use authorization.” 
Employers are waiting for specific guidance from federal 
agencies such as the U.S. Equal Employment Opportunity 
Commission (EEOC) and the Centers for Disease Control 
and Prevention (CDC) before setting corporate policies 
with regard to the COVID-19 vaccination. 

Not only are we seeing EPLI rate increases, but capacity 
has also been greatly reduced. Carriers are providing 
lower limits, and underwriters are digging deep when 
renewing an account. They are asking questions regarding 
COVID-19 layoffs, workforce reductions, pay, reopening 
plans, and so on, and conducting a closer review of 
financials for private companies.

During the renewal process, it’s essential for businesses 
to distinguish themselves in the market and why they are 
an acceptable risk.  
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CYBER LIABILITY 
The Cyber Insurance market is stressed, with premiums 
trending upward due to the increase in frequency and 
severity of claims, particularly as industries such as 
healthcare, education, manufacturing, financial services, 
and technology continue to be targets of ransomware.  
For example, ransomware against medical providers 
and hospitals is at an all-time high, particularly difficult, 
while hospitals are trying to address the rising need for 
services during the pandemic. In mid-December, the U.S. 
Cybersecurity Infrastructure and Security Agency, along 
with the Federal Bureau of Investigation, warned about 
increased cyberattacks targeting the U.S. K-12 educational 
sector, often leading to ransomware attacks, the theft of 
data, and the disruption of distance learning services.

Our work-from-home environment continues to usher 
in cyber vulnerabilities as bad actors take advantage of 
employees working remotely on less secure networks 
and best practices that have not been updated to 
accommodate the new workplace landscape. 

As cyber threats continue, insurers are continuing 
to rethink their position in large towers and taking a 
closer look at rates in perceived burn layers. Capacity 
has tightened, with some carriers making changes to 
their ransomware appetites while others are looking 
at including sublimits and coinsurance options. Some 
carriers are no longer providing Cyberextortion coverage. 

STEPS TO PROTECT AGAINST RANSOMWARE
Start with a risk assessment: Addressing risks starts with identifying what they 
are, where they are, and how severe the consequences are.

Email content and delivery: Enforce strict Sender Policy Framework (SPF) 
checks for all inbound email messages, verifying the validity of sending 
organizations. Filter all inbound messages for malicious content including 
executables, macro-enabled documents and links to malicious sites.

Manage access effectively: Ransomware doesn’t have to go viral in an 
organization. Put in place appropriate measures for general user and system 
access across the organization: privileged access for critical assets (servers, 
end-points, applications, databases, etc.) and enforce multi-factor 
authentication (MFA) where appropriate (for example remote access/VPN, 
externally facing applications).

Back-up key systems and databases: Ensure regular back-ups that are verified 
and stored safely offline. Use strong, unique back-up credentials, and secure 
them separately. Test backups to ensure restoration from them.

Educate users: Most attacks rely on users making mistakes. Train users to 
identify phishing emails with malicious links or attachments. Regular phishing 
exercises are a great way to do this.

Patch systems and applications: Conduct regular vulnerability scans and 
rapidly patch critical vulnerabilities across endpoints and servers – especially 
externally facing systems.

Secure remote access: Do not expose Remote Desktop Protocol (RDP) directly 
to the Internet. Use Remote Desktop Gateway (RDG) or secure RDP behind a 
multi-factor authentication-enabled virtual private network (VPN).

1

2
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CRIME

The Crime market continues to be driven by the frequency and severity of employee theft and social 
engineering claims. Social engineering such as phishing and other crimes include “human hacking” scams 
that lure unsuspecting users into exposing data, spreading malware infections, or giving access to restricted 
systems. Due to the rise in these types of crimes, insurers are more conservative in the capacity they provide 
for Social Engineering coverage, reducing sublimits and requiring higher deductibles. Rate increases have 
typically been between 5% and 15%. 

FIDUCIARY LIABILITY 
Premiums for Fiduciary Liability insurance are up while coverage limits are lower and retention levels have 
increased as litigation takes its toll on the market. After years of maintaining relatively stable rates, insurers 
are looking to take action to maintain profitability.  Most litigation cases focus on the fees plan participants 
pay for investment management or administration of their 401(k) or 403(b) plans. Success in these excessive-
fee cases has attracted attorneys to the ERISA space as well. Large settlements, new law firms entering the 
litigation arena, and the volume of cases in 2020 being filed have all contributed to the hardening of the 
Fiduciary market. (See Figure G.) Expectations are that the new administration in 2021 will usher in even 
more significant fiduciary risks. 

THE  BIGGEST 401(K) EXCESSIVEFEE LAWSUITS HAVE BEEN SETTLED FOR MORE THAN $30 MILLION

Haddock v. Nationwide Financial Services

Abbot v. Lockheed Martin

Spano v. Boeing

Tussey v. ABB

Ybarra v. Board of Trustees of 
Supplemental Income Trust
Pledger v. Reliance Trust Company

Bhatia v. McKinsey & Company

Nolte v. Cigna Corp.

Kruger v. Novant Health

AWARD OR
SETTLEMENT

YEAR CASE
WAS FILED

YEAR CASE WAS
SETTLED/DECIDED

PLAINTIFF
LAW FIRM

Figure G
Source: Groom Law Group, InvestmentNews
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SPECIALTY RISK

TRANSACTION LIABILITY 
– REPRESENTATIONS & 
WARRANTIES (R&W)
The impact of COVID-19 on the R&W market for M&A 
deals is fluid as the industry adjusts its underwriting 
practices to address new risks presented by the pandemic. 
On the heels of the pandemic, insurers developed 
underwriting protocols that require exclusions for COVID-
19-related exposures in an R&W policy. At the onset of 
the pandemic, these exclusions were broad-based but, 
as time has passed, insurers are being more thoughtful 
and focused on specific risks with exclusions and applying 
them on a case-by-case basis. 

In certain circumstances, COVID-19 exclusions have even 
been limited to failures by the target company to protect 
employees or customers, rather than a broad exclusion 
relating to the general impact by COVID-19 on all aspects 
of the target’s business (National Law Review). 

In addition, specific COVID-19-related diligence questions 
are being added to underwriting protocols, including, 
but not limited to, requests for recent financials and 
projections, the collection of accounts receivable since 
COVID-19, the functionality of the target company’s 
facilities, the target’s efforts to protect employees and 
the direct impact on those employees, disruptions to 
customer or supplier relationships, business continuity 
plans, and insurance claims or coverage changes.

PHYSICIAN PROFESSIONAL 
LIABILITY
Pre-COVID-19, the Physician Professional Liability 
market was in a state of flux as a result of frequent and 
massive verdicts and settlements. Rates have been rising 
(between 3% and 15%) and will continue to rise into 
2021, further exacerbated by the pandemic. Concerns 
over rate adequacy amid rising loss costs and the impact 
of social inflation on litigation-driven loss-severity trends 
in the wake of diminishing insurer reserve redundancy 
continue to plague the market. 

As a result, underwriters continue to review risk 
selection, rates, capacity and coverage. Some carriers 
withdrew from the Medical Professional Liability market 
this past summer, with most insurers reducing capacity 

and requiring increased self-insured retentions and 
deductibles. Policy non-renewals are also common, and 
insureds with adverse loss history may find it challenging 
to get capacity at any price.

Also, while the surge in telemedicine has been a lifeline 
for physicians and their patients, it may also bring 
additional professional liability risks regarding standards 
of care. Any practice that has added telemedicine 
services should update its risk management policies and 
procedures, including documented standards of care for 
telemedicine.

HOSPITAL PROFESSIONAL 
LIABILITY
The Hospital Professional Liability market pre-pandemic 
have also been problematic due to nuclear verdicts and 
large settlements. According to data from the ASHRM 
Hospital & Physician Professional Liability Benchmark 
Study, the average cost of a medical malpractice claim 
has increased by 50% since 2009, with a sharp rise in the 
number of claims of more than $5 million during the last 
four years. 

The market saw rate increases of 5% to 25% in Q3 2020, 
and we expect this will continue into next year.

While we still don’t know the extent of the impact of 
COVID-19 on the Hospital Professional Liability market, 
with the third surge of the virus in full swing, causing 
medical staff, bed and equipment shortages, future 
medical negligence claims could arise. 
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SENIOR LIVING PROFESSIONAL 
LIABILITY
Senior living facilities, specifically nursing homes and 
assisted living facilities, have experienced the brunt of 
COVID-19-related deaths, at about 42%. How this will 
impact liability claims in the Senior Living Professional 
Liability market remains to be seen, even in states that 
have passed immunity laws offering liability protections. 
These protections will likely be challenged in court. 

Those facilities that did a better job protecting their 
residents will fare better in an insurance market that was 
already experiencing deteriorating underwriting results 
and precipitated premium increases, diminished capacity, 
and large retention levels

We expect to see a continued challenging market 
moving forward with some risks finding it challenging 
to find coverage even at higher premiums. We already 
see exclusions in policies for pandemic coverage and a 
diminished stable of carriers willing to write the class of 
business. 

Insureds need to start the renewal process early with 
their brokers and convey their story of strong risk-
management practices and protocols. 

PROFESSIONAL LIABILITY/
ERRORS & OMISSIONS (E&O)
The broader Professional Liability/E&O market has 
now moved into a hardening state along with the rest 
of the core coverage lines. Carriers are becoming more 
conservative in their underwriting practices across a 
wide range of industry classes, including professional 
service firms and technology providers. Pricing is going 
up anywhere between 10-50% in conjunction with 
meaningful retention increases as well. Percentage 
increases tend to be higher right now in the excess layers 
due to the feeling those layers have been underpriced for 
too long.  Filling out layered programs is becoming more 
challenging as carriers manage the limits exposed to the 
heightened rate of litigation.  With respect to terms and 
conditions offered, carriers are scrutinizing the definition 
of professional services, more closely monitoring 
additional insured offerings, and adding regulatory 
exclusions in certain programs.

SHARE OF STATE’S DEATHS LINKED TO LONGTERM CARE FACILITIES

0              25%             50%              75%           100%

INSUFFICIENT DATA

Figure H

Source: New York Times
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The pandemic and resulting economic downturn have paved the way in the Contract Surety market for sureties 
to employ tighter underwriting standards, require additional detailed information and financial transparency, 
and carefully evaluate each contractor’s backlog to determine the impact of COVID-19 on a project. Sureties 
are also scrutinizing contract language related to delays, extensions, force majeure clauses, and payment 
terms. They are requesting information on COVID-19 job site protocols to protect workers.

Contract surety buyers should be prepared to show they are mitigating increased contractual and financial 
challenges through the pandemic. They need to show how they manage cashflow and skilled labor and 
diversify supplier sources as they navigate a post-COVID-19 economy. 

In the Commercial Surety market, amid COVID-19, underwriting standards have also tightened with many 
sureties forming or using existing credit committees to examine new and existing exposures more often. The 
focus of sureties is on strengthening collateral, decreasing exposure, limiting capacity and increasing rates. 
The most impacted industries in the Commercial Surety market are oil and gas, mining, retail, restaurant, food 
service, hospitality, airlines and commercial real estate. 

NAVIGATING THE CURRENT MARKET
All businesses should work closely with their agents/brokers and carriers to continue to employ the following 
strategies:

• Start the renewal process early.

• Tell your story to the market, including what distinguishes the firm. Share the quality of the 
organization’s risk management, safety protocols (including COVID-19 safety practices), and loss-
control measures as a differentiator in the risk profile. 

• Provide detailed information about the company, including its business continuity plan.

• Be prepared to discuss how real property values are derived. Valuations are important to insurers 
as a result of catastrophic property losses.

• Review historical and potential exposures with agents/brokers to determine which additional 
coverages may be required to remain protected in an evolving market. 

• Utilize data analytics to take control of the organization’s narrative and facilitate the underwriting 
process on a more level playing field with carriers. 

• Work with agents/brokers to arrange in-person meetings and/or virtual calls with underwriters to 
personalize the process and help restructure insurance placements if necessary. 

SURETY 
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THE NEW YEAR AHEAD
Although 2020 has been a challenging year, it has also spurred innovation. Many insurers are looking to the 
future and seeing what products (parametrics, artificial intelligence) can be developed to address new risks 
and how analytics can help predict and mitigate the true nature of these risks. 

We have seen resilience and creativity among many businesses across industry sectors during this past year 
to adapt to a new and unchartered environment. We have also unfortunately seen many companies fold and 
industries suffer because of the pandemic. As we enter 2021, we do so with hope as several vaccines have 
been developed to help manage the virus and eventually allow us to return to our “old normal.” Of course, 
some things may be forever changed as more of us work from home, hold Zoom calls, and increasingly utilize 
telemedicine. 

We will be here to provide the insurance programs entrepreneurs and businesses need as they once again 
reimagine how tomorrow’s landscape will create new opportunities for success and growth. 

BKS-Partners is an award-winning entrepreneur-led and inspired insurance brokerage firm 
delivering expertly crafted Commercial Insurance and Risk Management, Private Insurance and Risk 
Management, Employee Benefits and Benefit Administration, Asset and Income Protection, and 
Risk Mitigation strategies to clients wherever their passions and businesses take them throughout 
the U.S. and abroad. BKS-Partners has award-winning industry expertise, colleagues, competencies, 
insurers, and most importantly, a highly differentiated culture that our clients consider an invaluable 
expansion of their business. 

Learn more at www.bks-partners.com.

BKS PARTNERS I N S I G H T  B E Y O N D  I N S U R A N C E

The information and statements in this report are of a general nature and are not intended to address any particular individual 
or entity. While our intention is to give you accurate and timely information at the time it is distributed, there is no guarantee 
the information is accurate when it is received or that it will continue to be accurate at a future date. You should not act on this 
information without receiving guidance on your unique situation from a trusted professional, such as your BKS-Partners Advisor. 

RESILIENT TOGETHER IN 2021
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